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Pension Protection Act Guidance

Proposed Technical Corrections

+ Proposed technical corrections to the PPA include:
> Plans must permit nonspouse beneficiary rollovers.
> Fiduciary relief that is currently available during a
“blackout period” (which spans three consecutive
days or more) is also extended to periods of less than
three consecutive days.
> Permissible withdrawals under automatic enroliment

arrangements are also available for SIMPLE IRAs and
SARSEPs.
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IRS Notice 2007-7

+ The provisions of the PPA addressed in the Notice
include:

> Hardship distributions for beneficiaries.

> Rollovers for nonspouse beneficiaries.

> Vesting of non-elective contributions.

> The notice and consent period for distributions.

> Interest rate assumptions for defined benefit plan
lump sum distributions.

IRS Notice 2007-7 — Hardship Distributions for
Beneficiaries

+ Safe harbor hardship events now include medical,
tuition, and funeral expenses incurred by a primary
beneficiary.

+ A “primary beneficiary” is an individual who is a
named beneficiary under the plan with an
unconditional right to all or a portion of the
participant’s account balance upon the death of the
participant.

+ A hardship withdrawal may not be taken for the
benefit of a contingent beneficiary.
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IRS Notice 2007-7 — Hardship Distributions for
Beneficiaries

+ The normal hardship conditions such as an

immediate and heavy financial need also must be
satisfied.

+ Rule also is applicable to “unforeseeable emergency”
under Code sections 457(b) or 409A.

IRS Notice 2007-7 — Nonspouse Beneficiary
Rollover

+ The nonspouse beneficiary of a participant may
make a direct rollover to an “inherited” IRA.

+ The IRA must be identified explicitly as an IRA with
respect to a decedent.

+ The names of the decedent and the beneficiary
must be included in its title; for example, “Mary
Smith as beneficiary of John Smith.”

+ Must be accomplished through direct rollover.




IRS Notice 2007-7 — Nonspouse Beneficiary
Rollover

+ It is not subject to the direct rollover requirements
of Code section 401(a)(31), the notice requirements
of Code section 402(f), or the mandatory
withholding requirements.

+ If the participant dies before his or her RBD, the
amount eligible for rollover with respect to a
nonspouse beneficiary is determined under either
the 5-year rule or the life expectancy rule as set
forth in the distributing plan.

IRS Notice 2007-7 — Nonspouse Beneficiary
Rollover

+ Under the 5-year rule, the nonspouse beneficiary may make a
direct rollover at any time during the first 4 years after the
year of death; however, no amount is eligible for rollover on
or after January 1 of the fifth year following the year in which
the employee died.

> The 5-year rule must also apply to the IRA to which the rollover
contribution is made, unless the special rule applies.

+ Under the life expectancy rule, the amount not eligible for
rollover includes all undistributed RMDs for the year in which
the direct rollover occurs and any prior year.




IRS Notice 2007-7 — Nonspouse Beneficiary
Rollover

+ Special rule. If the 5-year rule applies, the
nonspouse designated beneficiary may elect to use
the life expectancy method instead, but only if the
account is directly rolled before the end of the year
following the year of death.

+ Applies to trust beneficiary if trust satisfies the
existing IRS “see-through trust” requirements.

IRS Notice 2007-7 — Vesting of Employer
Contributions

+ Until the 2007 plan year, the maximum term for a
vesting schedule for employer nonelective
contributions was either a 5-year cliff or a 3- to 7-
year graded schedule.

+ The PPA accelerated these schedules to either a 3-
year cliff or a 2- to 6-year graded schedule.

+ The change to the more rapid schedule is required
for any participant who is credited with at least one
hour of service in 2007 or later.
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IRS Notice 2007-7 — Vesting of Employer
Contributions

+ A plan can apply different vesting schedules for
employer nonelective contributions made before and
after December 31, 2006.

+ Contributions made in 2007 for the 2006 plan year

continue to be under the 2006 vesting schedule
rules.

> Forfeitures and ESOP allocations from a suspense
account are treated in the same manner for this

purpose.

IRS Notice 2007-7 — Vesting of Employer
Contributions

+ A plan amendment must protect the vesting of
contributions made for plan years before 2007.

+ For example, a participant with four years of vesting
service under a 5-year cliff schedule who is being
switched to the 3- to 6-year graded schedule, must
be fully vested after five years and not six.
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IRS Notice 2007-7 — 402(f) Notice and Consent
Period for Distributions

+ The PPA changed the required content and the time
frame by which certain mandatory notices must be
issued.

+ The 30- to 90-day period for providing the 402(f),
411(a)(11) and 417 notices has been expanded to a 30-
to 180-day period for plan years beginning after
December 31, 2006.

+ Treasury directed to modify the regulations under Code
section 411(a)(11) to require that the description of a
participant's right to defer a distribution must also
include a description of the consequences of failing to
defer receipt.
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IRS Notice 2007-7 — 402(f) Notice and Consent
Period for Distributions

+ The IRS has established a reasonable compliance safe
harbor pending issuance of regulations.

+ Under this safe harbor, such a description must be
written so it is able to be understood by the average
participant and it must include:

> a description of the available investment options (including
fees) if distribution is deferred, and
> the portion of the summary plan description that describes

any special rules that might materially affect a participant’s
decision to defer.




IRS Notice 2007-7 — DB Lump Sum Payments

+ Prior to PPA, the interest rate assumption was not to be
less than the greater of 5.5% or the rate specified in the
plan.

+ PPA provides that the interest rate assumption must not

be less than the greatest of:

> 5.5%,

> the rate that provides a benefit of not more than 105% of
the benefit that would be provided if the applicable
interest rate (as defined in § 417(e)(3)) were the interest
rate assumption, or

> the rate specified under the plan.

IRS Notice 2007-7 — DB Lump Sum Payments

+ A plan can be amended retroactively to comply with
the PPA without violating the anti-cutback rules
provided:

> the amendment is adopted on or before the last day
of the first plan year beginning on or after January 1,
2009, and

> the plan is operated as if such amendment were in
effect as of the first date the amendment is effective.

+ If a plan made an excess distribution in a plan year
beginning in 2006, the notice provides three
methods of correcting this violation of Code section
415(b). 0
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DOL QDRO Regulations

+ The DOL issued interim final regulations on qualified
domestic relations orders ("QDROs") effective March
7, 2007.

+ The rules clarify certain issues with respect to timing
and order of domestic relations orders.

+ The rules provide guidance to plan administrators,

service providers, participants and alternate payees
on QDROs.

DOL QDRO Regulations

+ The regulations clarify that a domestic relations
order otherwise meeting the requirements to be a
QDRO shall not fail to be a QDRO solely because:

> the order is issued after, or revises, another domestic
relations order or QDRO, or
> of the time at which it is issued.
+ The regulations also clarify that such orders are

subject to all of the same requirements and
protections that apply to ODROs.
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DOL QDRO Regulations — Subsequent Domestic
Relations Orders

+ An order will not fail to be a QDRO merely because
it is issued after or revises a prior QDRO.

+ Two examples are provided:
> Example 1 — Subsequent order can revise prior order
relating to same parties.
> Example 2 — Subsequent order relating to different
parties cannot be denied merely because it was
issued after a prior order was qualified.

DOL QDRO Regulations — Timing of Orders

+ An order will not fail to be a QDRO solely due to the time at
which it was issued.

+ Three examples are provided:

> Example 1 — Order received after a participant’s death cannot be
denied solely because received after death.

> Example 2 — Order issued after the parties’ divorce can be
qualified, even if it stated that the divorced spouse will be
treated as the “surviving spouse” for the plan’s death benefit.

> Example 3 — Order that prospectively awards the alternate
payee a portion of benefit, on a shared basis, can be qualified
after the participant’s annuity starting date.
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DOL QDRO Regulations

+ Orders described in these regulations are subject to

same requirements and protections.

> Example 1 — Subsequent order subject to separate
18-month segregation period.

> Example 2 — Subsequent order cannot assign any
portion of a participant’s benefits that are already
assigned under prior order involving different
alternate payee.

DOL Regulations on Annuity Providers

+ Provides guidance, in the form of a safe harbor, for
the selection of annuity providers by fiduciaries for
benefit distributions from individual account plans,
such as 401(k) plans.

+ Issued pursuant to PPA directive that “safest
available annuity” standard no longer applicable.
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DOL Regulations on Annuity Providers

+ Under the proposed safe harbor, fiduciaries must:
> Conduct an objective, thorough and analytical search
to identify and select providers.

> Consider the need to engage an expert to assist in its
evaluation of providers.

> Appropriately conclude that the annuity provider
would be financially able to make all future payments
under the contract, and the cost of the contract is
reasonable in relation to the benefits and services to
be provided under the contract.

25

Final Code Section 415
Regulations

26

13



e e e e

415 Final Regulations

+ The IRS recently issued final regulations under Code
section 415.

+ The final regulations generally apply to limitation
periods beginning on or after July 1, 2007 which for
calendar year plans, is the period beginning January
1, 2008.

+ The final rules limiting 401(k) elective deferrals from
post-severance compensation apply to plan years
beginning on or after July 1, 2007.

415 Final Regulations

+ The final regulations describe what types of
arrangements are considered a "defined contribution
plan" for purposes of Code section 415.

> General rule - a “defined contribution plan” is a plan
providing participants with individual accounts in
which the participants' benefits are based solely on
the amount contributed to the accounts, plus
allocable income, losses, expenses and forfeitures.
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415 Final Regulations

+ The final regulations reflect the statutory limitations
that apply to defined contribution plans.

+ For any limitation year, the annual additions must
not exceed the lesser of (a) $45,000 (as adjusted
for cost-of-living increases) (2007 amount), or (b)
100% of the participant's compensation (as defined
under the regulations).

415 Final Regulations

+ Annual additions generally include employer contributions,
employee contributions, and forfeitures.
+ Excluded are the following:
> Age 50 catch-ups
> Direct transfers
> Rollovers
> Loan repayments
> Reinvestment of ESOP dividends
> Distributed excess deferrals
> Restorative payments, and
> Repayments of previously distributed benefits
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415 Final Regulations

+ Restorative payments are a payment to a plan to
restore losses resulting from fiduciary actions that
have a reasonable risk of liability under Title I of
ERISA or other applicable federal or state law.

+ These payments include:

> payments made pursuant to a Department of Labor
order,

> payments made pursuant to the Department of
Labor's Voluntary Fiduciary Correction Program, and

> payments made pursuant to a court-approved
settlement.

415 Final Regulations

+ The final regulations address the timing of annual
additions.

> Treated as credited to a participant’s account for a
limitation year if contributed no later than 30 days
after the due date, including extensions, of the
employer's tax return for the taxable year in which
the limitation year ends.

> For tax exempt employers, the due date is the 15t
day of the 10 month following the calendar year in
which the limitation year ends.
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415 Final Regulations

+ The compensation definition reflects the statutory changes to
Code section 415(c)(3) compensation (such as the inclusion
of deferrals under 401(k), 403(b), 457, 125, and 132(f)).

+ The final regulations retain the limit from the proposed
regulations regarding the inclusion of certain post-severance
payments, but expanded the timing under which such
payments could be made.

+ Post-severance payments are included in 415(c)(3)
compensation if the payments are paid within the later of 2-
1/2 months following severance from employment or the end
of the limitation year that includes the date of severance.

415 Final Regulations

+ Post-severance compensation that can be included are:

> payments that are regular compensation for services that would
have been paid to the employee prior to severance if the
employee had continued employment,

> payments for unused accrued bona fide sick, vacation or other
leave, but only if the employee would have been able to use
such leave if the employee had continued employment, and

> payments received pursuant to a nonqualified unfunded deferred
compensation plan, but only if the payment would have been
paid to the employee at the same time if the employee had
continued in employment with the employer and only to the
extent that the payment is includible in the employee's gross
income.
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415 Final Regulations

+ Amounts includible in an employee's gross income
under section 409A or section 457(f)(1)(A) are
includible in compensation.

+ Back pay is includible in compensation in the
limitation year to which the back pay relates.

+ Defined contribution plans that terminate on a date
other than the last day of the plan year are deemed
to have changed their limitation year such that the
short limitation year rules apply.

2008 Notice Requirements

18



e e e e

2008 Notice Requirements

+ Default investment option notice — due to participants at
least 30 days in advance of each plan year.

+ Employer securities diversification notice — due to new
enrollees at least 30 days prior to enrollment.

+ Automatic enrollment notice — due to participants within
a reasonable period before the beginning of each plan
year.

+ Mapping notice — due to participants 30 to 60 days prior
to the effective date of the change in investment
options.

Disclaimer

+ These materials have been prepared by
TruckereHuss, APC for informational purposes only
and constitute neither legal nor tax advice.

+ Transmission of the information is not intended to
create, and receipt does not constitute, an
attorney-client relationship.

+ Anyone viewing this presentation should not act
upon this information without seeking professional
counsel.
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